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         CASE NO. IA/H/2/2011 

In The Complaint Between: 

INTER-FINANCE (PTY) LTD      Complainant 

AND 

SWAZILAND ROYAL INSURANCE CORPORATION   Respondent 

DETERMINATION OF COMPLAINT SUBMITTED IN TERMS OF SECTION 90 OF 

THE INSURANCE ACT, 2005 (The Act). 

 

1. INTRODUCTION 

 

1.1 The complainant, Inter-Finance, is a company trading as a micro-lender 

based in Mbabane. The respondent is the Swaziland Royal Insurance 

Corporation (SRIC) a registered insurer in terms of the Act. According to the 

complaint lodged with the Adjudicator, the complainant applied and was 

granted a licence by the respondent to operate as the latter’s corporate 

agent for long-term insurance. The agency entailed soliciting and servicing 

long-term insurance business. According to the complainant, the corporate 

business agency was carried out alongside the company’s main business 

as a micro-lender. Agency agreement was signed by the parties and took 

effect on the 8th October, 2010. 

 

1.2 The responsibilities/obligations of the complainant under the agency 

agreement were, briefly; 

 

“selling and servicing long-term insurance business on behalf of the corporation in Swaziland 

within which the corporation and the agent are properly licensed and authorised to transact 

business” (clause 3.1) 
 

1.3 The complaint concerns cancellation of the agency by SRIC on the 8 April 

2011 following misunderstandings on the manner the responsibilities under 

the agency were conducted. With the exception of the claim relating to the 
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termination of the insurance agency contract, the rest of the claims and 

relief sought such as compensation for alleged defamation, claims relating 

to frozen bank accounts and counterclaim, are out of the scope of these 

proceedings.   

 

2. THE COMPLAINT 

 

2.1 The complainant is unhappy with the respondent’s action of terminating its 

agency and the alleged freezing of its accounts held with Building Society 

without a court order. For this the complainant asks the Adjudicator to grant 

the following orders: 
 

1) SRIC to instruct Swaziland Building Society to unfreeze Inter-Finance collection account 

in order to continue to operate its micro-lending business. 

2) SRIC to restore its agency. 

3) SRIC to pay the complainant E 2 000 000.00 for defamation of character by media 

reports. 

4) SRIC to pay the complainant E 2 000 000.00 for loss of business due to interruption from 

instructing Building Society to freeze their collection account. 

 

2.2 The complainant challenges grounds upon which termination of the agency 

contract were based, which it states as, the use of a single account for inter-

Finance business funds and collected insurance premiums. The 

complainant alleges that it was verbally authorized by SRIC to deposit 

collected premiums in a single account with funds for its business 

operations; conflict between its money lending business with the SRIC 

business of loan advancing. The complainant states that the respondent 

was fully aware of its money lending business prior or at the time of signing 

the agency agreement. 

 

3. RESPONSE/DEFENCE 

 

3.1 The respondent raised a point in limine as well as filed its response and 

defence on the merits. 

 

Preliminary point raised is that the complainant failed to comply with Section 

90 of the Act, in terms of which the complainant is entitled to lodge a written 

complaint with the respondent, to which the latter must respond in writing 

within 30 days, and that if there was no reply or if the complainant was 

unhappy therewith, only then to lodge a complaint with the Adjudicator. The 

respondent asserts that no such complaint was lodged with it and that its right 

to respond was thereby affected. 
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3.2 The Tribunal finds the objection to be without merit. The reasons thereto are 

provided later in this determination. 

 

3.3 The respondent states, regarding the merits, that complainant’s termination 

was justified based on several grounds of its breach of the agency 

agreement, including –  

 

 Client complaints against the complainant including alleged unauthorized premium collection 

by a Mr. Mchobokazi dated 5 March 2011 addressed to the respondent;  

 Failure to keep premiums collected from clients in a separate trust bank account. Instead, 

premiums were subjected to the same account with complainant’s business funds, in direct 

contravention of the Insurance Act.   

 Incompetent manner of conducting the agency business to the prejudice of the clients, which 

conduct also negatively, affected the respondent’s reputation as an insurer.  

 

3.4 The respondent denies complainant’s allegation that the former verbally 

authorised that insurance premiums be subjected to one bank account with 

complainant’s business funds. 

 

3.5 The respondent denies that one of the reasons for termination of the agency 

was the fact that the complainant was a micro lender. It confirms that it was 

aware of this fact prior to engaging the complainant. However the letter of 

30 May, 2011 declining complainant’s appeal against agency termination 

states that the appeal request cannot succeed because of conflict of interest 

between the agency relationship and the Inter-Finance business of money 

lending. 

 

4. DETERMINATION AND REASONS THEREOF 

 

Points raised in limine in respect of prior complaint to the respondent 

in terms of Section 90 of the Act. 

 

4.1 The Tribunal is not of the view that the complaint was lodged prematurely by 

virtue of section 90 as suggested by the respondent. The couching of the 

provision does not impose an obligation on the complainant; instead the 

section confers a right on the complainant to lodge a written complaint with 

the insurer. In contrast the section places an obligation on the insurer to 

properly consider the complaint and to respond once the right has been 

exercised by the complainant to lodge it. This is not to downplay the 

generally recognized important role played by efforts for amicable resolution 

of a dispute prior to engaging in litigation or adjudication process. 

 

4.2  However, even if the section were interpreted as prescribing prior 

lodgement of a complaint with the respondent as a condition precedent to 
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the launching of adjudication process, it is noted that this requirement was 

satisfied in that the subject matter of this complaint was canvassed by the 

complainant in its appeal letter to the respondent. The respondent rejected 

the appeal by its letter of 30 may 2011, presumably after proper 

consideration. 

              The merits 

4.3 As highlighted earlier some of the claims made and relief sought by the 

parties are not tenable under the present proceedings, therefore no findings 

are made or determination issued relating to those issues. The 

complainant’s prayers for orders for unfreezing of its accounts; payment of 

damages for defamation of character; payment of compensation for loss of 

business are not determinable under this complaint procedure. The 

complainant can lodge these civil claims before a forum with requisite 

jurisdiction. Likewise the purported counterclaim by the respondent is not 

catered for under adjudication proceedings for a complaint. The respondent 

is at liberty to lodge its claim separately, while ensuring that it does so 

before an appropriate forum.  

4.4 The scope of this determination is limited to the complaint for cancellation of 

the insurance agency by the respondent; whether or not it was legally 

justified both in terms of the contract between the parties and the legislation 

governing their contractual relationship.    

Findings  

4.5 The facts of this complaint depict a classical scenario of a contractual 

relationship gone wrong on fundamental issues. 

 

The complainant concedes that it committed the acts that culminated in the 

cancellation of the agency relationship by the respondent, namely, its failure 

to maintain a separate trust bank account for clients’ premiums. The 

complainant seeks to justify its conduct by alleging that the respondent 

verbally authorized this malpractice through one of its senior managers, 

which allegation the respondent denies. 

4.6 Complainant’s conduct and the contested verbal authority it seeks to rely on 

are irreconcilable with the obligations under the agency contract in terms of 

which it undertook to uphold and comply with the laws applicable to the 

envisaged transactions under the agency, see clause 7.12 of the contract. 

Section 63 of the Act provides that all premiums received from clients must 

be deposited in a separate trust account prior to their remittance to the 

insurer. This is a statutory obligation and as such cannot be subject to 

change by the insurance intermediary involved, nor can it be altered by 
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contract terms between the insurer and the agent. Clause 21.1.3 of the 

agency agreement provides among others that amendments to the 

agreement shall all be in writing and signed to by the parties for them to be 

binding. These facts counteract complainant’s claim that it relied on some 

verbal permission to deviate from the contract terms and the statutory 

requirements to maintain trust accounts in respect of premiums received 

from clients. 

4.7 The complainant, in its letter of the 21 March 2011to the respondents, 

conceded the damaging allegations contained in a letter by one Mchobokazi 

which painted a grim picture of complainant’s continued haphazard 

deductions from this client’s bank account contrary to agreed terms and 

complainant’s unfulfilled promises to rectify the anomalies.     

4.8 The complainant’s statement that it conducted the business in breach of the 

agency agreement because the respondent did not advise it on how to 

conduct the business cannot hold in the light of respondent’s statement that 

it took the complainant through training, which statement was not 

challenged or denied by the complainant in its submissions and reply of the 

3 January 2012 or at any stage.  

4.9 The finding of the tribunal is that the complainant is bound by the terms of 

the agreement it entered into with the respondent. It is also bound by the 

consequences of its breach of those terms 

Decision    

4.10  It has been established to the satisfaction of the Adjudicator that the 

complainant acted in breach of the terms of the said agreement, and that 

the respondent properly exercised its contractual right in terminating the 

agency contract and the relationship that flows from it. 

The complaint for restoration of the agency accordingly fails. 

No decision is made with regard to complainant’s other claims. 
No decision is made on respondent’s counterclaim. 
 
No oral hearing was deemed necessary for this complaint. Determination was 

made based on the submissions and documentary evidence furnished by the 

parties. 

 

THUS DONE AT Mbabane ON THIS 30th DAY OF January 2012. 
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______________ 
Doris Tshabalala 
Insurance and Retirement Funds Adjudicator 

 

TO:          Inter-Finanace (Pty) Ltd (Complainant) 
 
AND TO:                 Swaziland Royal Insurance Corporation (Respondent) 
                                 
Section 102 filing:   The Registrar 
                                Supreme Court of Swaziland 
                                      P.O. Box 19 
                                      MBABANE   

 
 


